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absolutely free unless interrupted by blockade; the conveyance by 
neutrals to belligerents of contraband articles is always unlawful, and 
such articles may always be seized during transit by sea." These words 
seem to justify the seizure by a belligerent of contraband of war on 
board a neutral ship on the high seas, a thousand miles from any port 
of the enemy, and the authors of the treatise under review say that " it 
is a proposition entirely unheard of before the middle of the nineteenth 
century, and it derives no sanction from the practice of any maritime 
war." In truth, Chase won his laurels as a jurist in the field of con- 
stitutional rather than of international law. 

A particularly valuable table is inserted (p. 347) of the ship's papers 
required under the respective practice of seventeen of the leading sea 
powers. 

In general, it may be said that the authors have availed themselves 
little of the course of judicial decision, and of the opinions of individual 
jurists in recent times, except for what they have found in English, or 
American, or French sources. One would hardly suppose from this 
treatise that Germany, Italy, Spain, or Holland had made in our day 
any considerable contributions towards systematizing and defining the 
rights of belligerents over neutral trade. 

The book is clearly written and pointedly phrased, as where it is 
observed that in respect to the rule of " free ships, free goods," the 
conduct of Eussia "has been uniformily inconsistent" (p. 289). Its 
typographical dress is excellent, and the index quite full and conveniently 
arranged for ready reference. 

Simeon E. Baldwin. 

Problems of International Practice and Diplomacy with Special Refer- 
ence to The Hague Conferences and Conventions and other General 
International Agreements. By Sir Thomas Barclay, of Lincoln Inn, 
Barrister at Law, Member of the Institute of International Law, 
Vice-President of the International Law Association, Judge of the 
Supreme Court of Appeal at Brussels of the Independent State of the 
Congo, etc. London: Sweet & Maxwell, Ltd., 3 Chancery Lane. 
Boston, Mass., U. S. A. : Boston Book Co., 83-91 Francis Street. 

This is the work of a master, the object and scope of which are best 
explained in his own words. After observing that the spirit of law and 
order does unquestionably progress, not only in the domestic polity of 
nations but also in relations between state and state, and that the growth 
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of this spirit as between state and state has largely been due to direct 
and conscious effort, as will be seen in every chapter of his book, the 
author says: 

My object has, therefore, been to single out these cases of direct and conscious 
effort, and to endeavor to isolate the ethical principles or reasons of expediency 
which seem to have underlain their application, and to utilize them for the 
solution of other kindred problems. 

The result is a series of papers on important questions of inter- 
national law and practice which have come up at The Hague and other 
international conferences for discussion and for such action by way of 
conventions, recommendations, or expressions of opinion as the delegates 
may think proper to submit for the consideration of their respective 
governments. These papers have been submitted by the author to his 
colleagues of the Institute of International Law and other friends con- 
versant with such studies, and without mentioning their names he indi- 
cates their views, especially when they differ from his own, and he does 
this with a frankness and impartiality inspired by a sincere desire to 
ascertain what is required by justice and may be worked out satisfactorily 
in practice.® 

There is an introductory note on the work of the Second Hague Con- 
ference, and the author discusses in separate chapters more than twenty 
topics of international interest, including the " Extension of the Scope 
of Arbitration Treaties and of the Jurisdiction of The Hague Court ; " 
the exception of " Vital Interests and National Honour ; " the " Pro- 
posed Modifications in the Procedure of the Hague Court ; " the 
"Further Codification of the Law and Customs of War in General;" 
" Immunity of Private Property on Sea from Capture," with a note on 
" Proposal of National Indemnity for Captures in Time of War ; " 

s In his preface the author makes the following explanation of the unusual 
form in which his work is printed: 

"The form of this volume requires explanation. It has already been privately 
issued, partly in fragments and partly as a confidential memorandum, for the 
consideration of my colleagues of the Institute of International Law, different 
government departments at home and abroad, and others. 

" The wide margins and blanks were left for the insertion of new matter and 
the convenience of the specialist readers whose views on different points I had^ 
solicited. As they may also prove serviceable to the reader of a book of this 
kind generally, and changing the form would have entailed delay and labor out 
of proportion to the resulting advantage, I hope I may be pardoned for in this 
respect not adhering strictly to time-honored traditions of book production." 



1058 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

" Limitation of the Area of Visit and Search ; " " Exclusion of Specific 
Areas from Hostilities and Neutralization by Proclamation," with notes 
on the " Neutrality of the Congo Basin ; " " Buffer Zones," and the 
" Practical Neutralization of American Frontier Lakes." 

There are also chapters on the " Revision of the International Law of 
Neutrality," with a note on the " Use by Belligerents of Neutral Ports; " 
" Contraband of War," with a note on the " Anglo-Russian Controversy 
concerning Definition of Contraband ; " the " Contractual Limitation of 
Armaments ; " the " Principle of the Open Door ; " and the " Effect of 
the ' Most-Favored-Nation ' Clause in Commercial Treaties." 

In the chapters on the proposed " Immunity of Private Property at 
Sea from Capture " the author remarks that this proposition represents 
a traditional policy of the United States, and he cites the following 
observations made by Benjamin Franklin as long ago as 1783 in the 
course of treaty negotiations with Great Britain at the close of the War 
of the Revolution : 

It is for the interest of humanity in general that the occasions of war and 
the inducements to it should be diminished. If rapine is abolished, one of the 
encouragements to war is taken away, and peace therefore more likely to con- 
tinue and be lasting. The practice of robbing merchants on the high seas, a 
remnant of the ancient piracy, though - it may be accidentally beneficial to par- 
ticular persons, is far from being profitable to all engaged in it or to the 
nation that authorizes it. 

The author also cites the article proposed by Franklin 7 on this subject 
for the treaty then under discussion (p. 63) and refers to the refusal 
of the United States to sign the Declaration of Paris because the powers 
refused to make private property immune at sea — citing what follows 
from President Pierce's message to Congress in 1854: 

The proposal to surrender the right to employ privateers is professedly 
founded upon the principle that private property of unoffending noncombatants, 
though enemies, should be exempt from the ravages of war; but the proposed 
surrender goes but little way in carrying out that principle which equally requires 
that such private property should not be seized or molested by national ships of 
war. Should the leading powers of Europe concur in proposing, as a rule of inter- 

t In this connection it may be interesting to refer to Article XII of the treaty 
■between the United States and Prussia, concluded Sept. 10, 1785, which provided 
that free vessels should make free goods. This treaty was signed, on the part 
of the United States, by Benjamin Franklin, Thomas Jefferson and John Adams. 
See also Article XIII of the same treaty and Articles XII and XIII of the treaty 
of July 11, 1799, between the same powers. 
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national law, to exempt private property upon the ocean from seizure by public 
armed cruisers as well as by privateers, the United States will readily meet 
them upon that broad ground. 

The author recalls that in 1870 Count Bismarck telegraphed to the 
Prussian minister at Washington that private property on the high 
seas would be exempted from seizure by His Majesty's ships without 
regard to reciprocity, but that this exemption was not maintained by 
Prussia. Both Austria and Prussia had observed the principle in 1866. 
In 1871 the United States concluded a treaty with Italy which provided 
(Article XII) that in the event of war — 

The private property of the citizens and subjects (of the contracting States'; 
with the exception of contraband of war, shall be exempt from capture or 
seizure, on the high seas or elsewhere, by the armed vessels or by the military 
forces of either party; it being understood that this exemption shall not extend 
to vessels and their cargoes which may attempt to enter a port blockaded by the 
naval forces of either party. 

The United States did not show its faith in this principle by its works 
in its war with Spain, but when the war was over and the opportunity 
gone President McKinley made the following observations on the sub- 
ject in his message of December, 1898, to Congress (cited by our author, 
pp. 64, 65) : 

The experiences of the last year bring forcibly home to us a sense of the 
burdens and the waste of war. We desire, in common with most civilized 
nations, to reduce to the lowest possible point the damage sustained in time of 
war by peaceful trade and commerce. It is true that we may suffer in such 
cases less than other communities, but all nations are damaged more or less 
by the state of uneasiness and apprehension into which an outbreak of hostilities 
throws the entire civilized world. 

It should be our object, therefore, to minimize, so far as practicable, this 
inevitable loss and disturbance. 

This purpose can probably best be accomplished by an international agreement 
to regard all private property at sea as exempt from capture or destruction by 
the forces of belligerent powers. The United States Government has for many 
years advocated this humane and beneficent principle, and is now in a position, 
to recommend it to other powers without the imputation of selfish motives. I 
therefore suggest for your consideration that the Executive be authorized to 
correspond with the governments of the principal maritime powers with a view 
of incorporating into the permanent law of civilized nations the principle of the 
exemption of all private property at sea, not contraband of war, from capture 
or destruction by belligerent powers. 
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Sir Thomas observes that resolutions were introduced in both Houses 
of Congress endorsing this recommendation, final action on which was 
prevented by the shortness of the session, " but the sentiment which was 
developed was overwhelming in favor of adopting the rule of exemption 
under proper restrictions as to contraband and blockade. Congress at 
the same session passed the naval personnel bill, which abolished prize 
money, thus removing one of the strongest incentives for capture of 
private property, and eliminating all questions as to the rights of seamen 
and officers. 8 

Sir Thomas proceeds as follows: 

The subject, it is seen, has been consistently kept in the foreground by succes- 
sive Presidents, and it has repeatedly been brought to the notice of foreign 
governments; but owing chiefly to the unwillingness of Great Britain to counte- 
nance change in the existing practice, acquiescence on the part of other govern- 
ments has remained until now without effect. 

He then takes up the proposition made in 1899 by the American dele- 
gates at The Hague Conference and says it is wanting in clearness. 
" The words ' or seizure,' in the phrase ' exempt from capture or seizure ' 
— which, by the way, are borrowed from the Italo- American Treaty of 
1871 — do not tally with the reservation as to contraband. Seizure 
may be indispensable to ascertain whether the arrested vessel has con- 
traband on board or not." Search would show whether the arrested 
vessel carried contraband or not in the opinion of the belligerent, but 
the question might need to be finally determined by a prize court. Be 
this as it may, Sir Thomas proceeds to show what has been said on the 
other side of the case, and what difficulties might arise in putting the 
exemption into practice. Here, as in all his discussions, or, as he 
modestly calls them, his suggestions, is the value of his work. He gives 
a fair view of both sides, and thus assists those who are on the right side 
in making a clearer elucidation, a better defense, and a more practical 
application of their principles. 

We do not enter further into this interesting discussion or touch 
upon the many other topics presented in this valuable work because we 
hope our readers will obtain it and examine it for themselves. 

Another valuable feature of this work, especially for those who partici- 
pate in conferences upon international questions or the preparation of 
state papers, is a series of " Suggested Draft Treaties and Clauses." 

* Butler, op. cit. 
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For example, we have a " Draft Arbitration Treaty to include Vital 
Interests and National Honor," and a " Model Protocol of Submission 
for Cases of Minor Importance ; " and there are " Clauses for Reference 
as to the Effect of Most-Favored-Nation Clause to The Hague Court." 
There is also a " Tentative Draft Treaty for Assimilation of Belligerent 
to Neutral Private Property at Sea," with a " Form of Agreement as 
to Proclamations of Neutralization " 9 and a " Protocol for Institution 
of a Commission to consider all Questions raised but left in Abeyance 
by The Hague Conference of 1907." 

Among the appendices which enrich the work are The Hague Con- 
ventions, Declarations, etc. (1899), with English translations; a "Table 
of the Ratifications by the Powers,'-' with dates and reservations; the 
" Convention relating to the Status of Hospital Ships," signed at The 
Hague, December 21, 1904, with a list of the ratifying powers; the 
" Revised Geneva Convention " of July 6, 1906 ; " Official Correspond- 
ence as to Judges of The Hague Court acting as Advocates in Cases 
before It;" the "Declaration of Paris," April 16, 1856; the "Treaty 
between Great Britain and the United States to facilitate the construc- 
tion of a ship canal to Connect the Atlantic and Pacific Oceans ; " with 
other interesting and important state papers". 

The public in general and especially students of international law 

and participants in international affairs owe a debt of gratitude to Sir 

Thomas Barclay for this learned, luminous, and unique contribution of 

his to the literature of the subject and the advancement of international 

justice and peace. 

Ceammond Kennedy. 

Arbitration in Latin America. By Gonzalo de Quesada. Wyt & Zonen, 

Rotterdam. 1907. 

In well-written English, His Excellency Seiior Quesada has published 
a brochure of 136 pages dealing with the attention which the subject of 
international arbitration has received in Latin America. It was a very 
happy idea which impelled His Excellency, as delegate to the Second 
Peace Conference at The Hague (the first conference in which the Latin 
American states, except Mexico, were to participate), to set forth con- 
cisely the consideration heretofore given by these states to the peaceful 
settlement of international controversies. 

9 What the author submits on this subject (pp. 73-78, 180, 309, 314) is of 
special interest apropos of recent propositions for the independence and neu- 
tralization of the Philippines. 



